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THE RIGHT TOOLS FOR THE JOB

Your Mid Atlantic BX always has the right information 
for your business. With one of the last physical 
Planrooms in the region, you have access to the 
actual plans, specs and addenda that we have at our 
location, 2501 North Front Street, in Harrisburg. And 
of course you can visit www.MidAtlanticBX.com, 
from any computer to log into COOL (Construction 
Opportunities On-Line), 24-hours a day, 7-days a 
week, to review projects, plans, specs and addenda 
on-line. 

With twelve dedicated Construction Reporting staff 
on hand, your BX obtains the most up-to-date 
information on over 14,000 Mid Atlantic specific 
projects annually. Additionally, we have incorporated 
several advanced features to your service, to make 
your Membership even more valuable in today’s 
competitive marketplace. 

BX Members can still access all of the blueprints, 
specifications, addenda and other important 
information related to the bidding process for all of 
the projects in our Planroom and on COOL. Member-
specific filters find the information related 
to your business and generate instantaneous 
notifications regarding changes, updates and new 
projects based on your search criteria. And you 
can still download, view, and print the blueprints, 
specifications and addenda, and perform take-offs 
directly from your office or laptop.

Now your BX Membership includes enhancements 
to make your bidding process easier. You can still 
open your plans as .tif files, with Maxview. Plus, all 
plans are available as .pdf documents, so you can 
download your plans directly to your estimating 
software; perform takeoffs and prepare your bids 
with ease. And the entire specification manual can 
be downloaded with just one click. Save time by 
getting all of the information for your bid quickly, 
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Many owners are becoming increasingly involved in the material and subcontractor selection process. They are very interested 
in having access to and evaluating the design. This is particularly true on Green projects which are designed to achieve a 
certain LEED rating. When an owner, or any user of a facility, requires the contractor to use a certain subcontractor or a 
specific product, it may give rise to an implied warranty by the owner that the material or product is commercially available. 
Similarly, by requiring that the contractor engage a particular subcontractor to perform a specified portion of the work, it 
may create an implied warranty that the subcontractor is qualified and competent. In either case, the owner may not be 
able to disclaim responsibility for delays or extra costs caused by the supplier of the specified product or the disappointing 
performance of the subcontractor it hand-picked. Yet many owners attempt to do just that – claiming that because they have 
no direct contractual relationship with the supplier or subcontractor, they are not responsible for any problems or delays 
caused by the supplier or subcontractor.

Fortunately, courts have addressed this issue and have ruled that the lack of a direct contractual relationship does not absolve 
the owner of responsibility. At least one Pennsylvania court has ruled that where an owner “exerts close control” over a design 
decision, it cannot disclaim responsibility if the design it has controlled proves to be inadequate. In that case, PennDOT 
approved a concrete mix design formula submitted by the contractor. During installation, the concrete set up too quickly 
and was unworkable. This required a change to the mix design, which resulted in delays to the project. The contractor filed a 
claim for extra costs caused by the delay.  PennDOT rejected the claim arguing that although it approved the mix design, the 
contractor was still responsible for the timely installation of the concrete. The court rejected this argument and ruled that 
PennDOT was liable for the delays due to the close control it exercised over the design of the concrete. Accordingly, if your 
customer directs you to provide, or insists upon, a certain design, and that design proves to be deficient/defective, you have a 
good legal argument that you are not responsible for the consequences.

In another case, an owner required a contractor to obtain steel from a domestic supplier, and only one domestic supplier 
existed. The domestic steel supplier failed to deliver the steel to the project on time, resulting in delays to the project’s 
completion. The owner assessed liquidated damages against the contractor for the delays. The court rejected the owner’s 
argument that because it had no contract with the steel supplier – and the steel supplier had a contract with the contractor 
– it was not responsible for its delayed performance. The court held that the owner “effectively controlled the decision about 
which supplier to use.” As a result, the usual rule that a contractor is responsible for the performance of its subcontractors and 
suppliers did not apply. Thus, the contractor was entitled to an extension of time, and the assessment of liquidated damages 
was improper.

These rules will not apply if the contractor has a reasonable alternative to using the specified product or engaging the 
preferred subcontractor. For example, “brand-name or equal” specifications do not give rise to the implied warranty because 
the contractor has an alternative source. If there is effectively no equal or substitute supplier, then the owner may still be 
responsible because, despite the language of the specification, the contractor essentially has no discretion to use an alternate 
source.  

In summary, be mindful of and able to identify sole-source specifications. To avoid disputes, make sure the specified material 
is available. If the owner wants you to contract with a certain subcontractor or supplier, make sure they are qualified and that 
they are ready, willing and able to perform the work within the project schedule.




