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Legal
          Brief       Submitted by Timothy J. Woolford, Esquire   Woolford Law, P.C.

The Doctrine of Substantial Performance 
 to Defeat Excessive Withholding of Payment

Construction projects are rarely built in precise conformity with the plans and specifications.  At the end of virtually every project, there are aspects 
in which the work is not installed exactly as specified.  Most owners understand this and do not make an issue of minor deviations.  Occasionally, 
however, contractors encounter customers that withhold significant sums of money on the basis of minor deviations from the contract requirements.  
These owners also often claim the contract is not complete due to the “incomplete” punch list and they assess liquidated damages long after the 
project is completed.  My law firm is often asked whether this is permissible. The answer depends on the particular facts and circumstances of each 
project, but, in general, the answer is no.

To address the issue of minor deviations from the plans and specifications, the law developed the doctrine of substantial performance.  Under 
this doctrine, if the contractor has met the essential purpose of the contract, the project is considered complete and the contractor is deemed to 
have fulfilled its contract obligations and is entitled to payment.  Deviations which do not prevent the owner from using the project for its intended 
purpose do not constitute breaches and do not authorize the withholding of payment or continued assessment of liquidated damages.  Hence, the 
owner cannot refuse payment and continue assessing liquidated damages simply because there are some aspects of the work that are not in strict 
accordance with the plans, such as a wall out of place, a tile not perfectly square or a brick joint not the precise width.  

If a contractor has substantially performed the work with a few minor deviations, the next inquiry is the amount that the owner may withhold as a 
result of the “defects.”  Some owners assume they can withhold the amount needed to repair the defect or to make the work strictly conform to 
the contract, but this is not correct.  Under the diminished value rule, an owner can withhold the amount needed to repair the condition only if it is 
less than the difference between the market value of the project as it stands with the defect and the value of the project if it had been built in strict 
accordance with the plans.  Thus, if the items on the punch list do not affect the building’s value and do not impair the owner’s use of the building, the 
owner has no damages and cannot withhold any funds.  

Some owners abuse this rule.  In one case, a public owner created a lengthy punch list at the end of the project consisting primarily of minor and 
“knit-picky” items.  These included paint drops on the top of unexposed suspended ceilings and carpet which terminated at the base molding 
rather than continuing underneath it, a condition which was virtually undetectable.   At a project close-out meeting, the owner announced that it 
was randomly deducting $100,000 from the final payment due to the punch list, which was comprised of “defects” that no one would notice and 
which did not affect the owner’s use and enjoyment of the building.  The owner was pressed by the contractor to explain how the items affected the 
building’s value and, not surprisingly, the owner was unable to do so.  Worse, even after the owner took occupancy and a certificate of occupancy was 
issued, the owner continued to asses liquidated damages on the basis that the building was not substantially complete until these items were 
addressed.  

In another case, a school district attempted to backcharge a contractor claiming that the mason installed the CMU walls in a high school with a 
“U-joint” instead of the specified “V-joint” and that the cost to tear down the walls and replace them with block walls with the correct joint would be 
$1 million.  The court rejected this absurd argument and ruled that the contractor was entitled to be paid its contract balance because the school 
suffered no damages as a result of the non-conforming CMU joint.  Fortunately, these are extreme examples involving unreasonable owners that were 
not being properly advised.

The substantial performance doctrine is designed to protect contractors from unscrupulous owners and should not be used as a device to permit a 
contractor to walk away from a project leaving behind defects or incomplete work.  Most courts view the doctrine as an equitable one giving protection 
to contractors against owners seeking an excuse to avoid payment obligations.  Thus, if a court perceives that a contractor is trying to take advantage 
of the doctrine to avoid its obligations, the court likely will not apply the doctrine.  

In summary, customers cannot assign arbitrary values to punch lists, nor can they withhold amounts necessary to correct nonconforming work if 
the cost of doing so exceeds the diminution in value.  Nor can liquidated damages assessments continue, generally speaking, after the owner has 
begun to use the project for its intended purpose.  Unfortunately, in this economy, some owners are looking for any excuse to avoid making final 
payment and to backcharge contractors.  Knowing the law as it relates to substantial performance may enable you to negotiate a resolution without 
expensive and time-consuming arbitration or litigation. 
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Introducing
      PP+

Mid Atlantic BX is pleased to introduce our newest service 
to help Members manage the bidding process. PP+ (Private 
Planroom +) is the most advanced, feature-rich Planroom 
service available anywhere in the country. This complete 
database management and invitation to bid delivery 
system will offer controlled access to any project, including 
negotiated work.

“We are very excited to launch this service to our 
Members,” said Pete Gum, CEO for Mid Atlantic BX. “The 
staff here has worked hard to get PP+ ready for our 
Members, because we are sure it will make everything 
so much easier for the General Contractors and their 
Subcontractrors during the bidding process.”

PP+ is the next generation in bid management solutions, 
offering a streamlined no hassle process that is fully 
supported by the BX staff. The PP+ service provides a full 
range of helpful options including: 

•	 expedition	of	selecting invited bidders by 
trade with one click

• verification of invited bidders (BX Members 
and non-members)

•	 specific selection of Invitation To Bid (ITB) 
delivery method (email, fax or both)

•	 follow up on email bounces, failure notices 
and fax failures

•	 verification of invited bidders receipt of ITB

•	 tracking of ITB responses

•	 advanced “tickler” feature to prompt 
unanswered companies

•	 unique access codes for invited bidders 
to record and control access to the 
information

•	 post-bid communication with selected subs 
and suppliersSearch 40,000+ companies 

through Mid Atlantic BX to 

supplement your database
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