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Legal
New Law Targets Use of Independent Contractors in Construction

In the May 2010 issue, I reported on the imminent 
government crackdown against the use of independent 
contractors in the construction industry. The shoe has now 
dropped, and a new law will go into effect in February 2011 
entitled the “Construction Workplace Misclassification Act.” 
This law is intended to severely restrict contractors’ ability to 
classify workers as independent contractors, requiring them 
to treat most workers as employees even if they are paid on 
a 1099. 

By requiring more workers to be classified as employees 
instead of independent contractors, the law aims to increase 
unemployment compensation tax and other payroll tax 
revenue, and to force more employers to increase workers’ 
compensation insurance payments. Advocates of the 
Misclassification Act say it will level the playing field by 
preventing some contractors from shaving labor costs by 
misclassifying workers. 

Regardless of where you stand on the new law, there are 
now significant hurdles to clear to prove that a worker 
is properly classified as an independent contractor. 
Contractors who have used independent contractors in the 
past for some of their work must understand that there are 
now strict rules pertaining to the classification of workers as 
independent contractors. Failing to comply with the new law 
can result in severe penalties, including significant monetary 
fines and possible incarceration.

Under the Misclassification Act, a contractor may only treat 
a worker as an independent contractor if three criteria 

are met: (1) the person has a written contract to perform 
services; (2) the worker is not subject to the direction 
and control of the contractor that hired him/her; and (3) 
the worker is “customarily” engaged in an independently 
established trade, occupation, profession or business. It is 
this third element that is the most complex.

In order for the third element to be met, the worker must:  (1) 
possess the essential tools for the job, independent of the 
person for whom the services are performed; (2) realize a 
profit or loss as a result of performing the services; (3) have 
an ownership interest in his or her company; (4) maintain 
a business location (an office) that is separate from the 
office of the contractor that hired him or her; (5) have either 
performed similar services for another entity in which the 
worker has met the first four requirements or credibly holds 
himself/herself out as able to perform similar services; and 
(6) maintain individual liability insurance during the term of 
the contract in the amount of at least $50,000.

Based on the above, many construction workers 
currently classified as independent contractors will have 
to be classified as employees beginning in February 
2011. The Misclassification Act states that the failure to 
withhold federal or state income taxes, failure to make 
unemployment compensation contributions or failure to pay 
workers’ compensation premiums will not be considered 
in the analysis of whether the worker is an employee or 
independent contractor. Therefore, what you have done in 
the past is irrelevant.

The Department of Labor & Industry will be enforcing the 
Misclassification Act. Penalties for a violation are $1,000 for 
a first offense and up to $2,500 for subsequent offenses. L&I 
can also obtain a court order to cease all work at a project 
where there is a violation. If L&I believes the violation is 
intentional, it can refer the matter to the Office of Attorney 
General for a criminal prosecution for a misdemeanor 
offense. There is a good faith defense provision which 
provides that if the contractor believed in good faith that the 
individual qualified as an independent contractor, it is not 
guilty of a violation. L&I has been very active in enforcing 
construction-related labor laws and regulations in recent 
years and, as a result, all contractors should expect stringent 
enforcement of this Act as well.

The federal government is likely to pass similar legislation 
in the near future that will target misclassification of workers 
in all industries, not just construction. As a result of the 
Misclassification Act and the trend toward severely restricting 
the use of independent contractors, all contractors should 
carefully review their arrangements with independent 
contractors to determine whether the requirements of the 
new law are met. The law is quite complex in the criteria that 
must be satisfied in order to properly classify a worker as an 
independent contractor. Thus, it is recommended that you 
consult with experienced construction counsel.www.woolfordlaw.com
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Representatives from Mid Atlantic BX, participated at the Fall 
PASSHE (Pennsylvania State System of Higher Education) 
Purchasing/Construction Conference on October 8, 2010 in 
State College, PA. R. Pete Gum, Patricia Pierce Byrd, and 
Jodi Miller from Mid Atlantic BX presented information about 
the Construction Opportunities On-Line (COOL) service, 
particularly how this service benefits owners of construction 
projects, including colleges, universities and other higher 
educational institutions.

“Our COOL service provides 24-hour per day, 7-day per 
week access to over 14,000 commercial construction 
projects annually, offering the most accurate, reliable and 
timely information for contractors to prepare accurate bids 
for construction projects,” said R. Pete Gum, CEO of Mid 
Atlantic BX. 

When owners, like the Pennsylvania 
State-funded universities, place 
their construction project documents 
with Mid Atlantic BX, they benefit 
from receiving the most competitive 
price from qualified contractors. 
Additionally, Mid Atlantic BX’s certified CIT (Construction 
Industry Technician) construction reporting analysts work 
directly with these organizations to verify the bid information 
is up-to-date with all blueprints, specifications, addenda 
and other pertinent bidding documents. This provides a 
safeguard for project owners, ensuring the information 
regarding their projects is complete and correct.

“Construction professionals using Mid Atlantic BX’s 
COOL service have access to one resource for gathering 
project information needed to prepare an accurate bid 
more efficiently,” said Gum “producing competitive, more 
responsive bids for the owner.”

The PASSHE Purchasing/Construction Conferences are 
held biannually. Attendees include representatives from each 
of the 14 state-funded universities in the Commonwealth of 
Pennsylvania responsible for the design and construction 
contracts. PASSHE serves nearly 117,000 students and is 
the largest higher education provider in Pennsylvania.

The BX staff presented the COOL service, showing specific 
information regarding what contractors see when preparing 
their bids using the BX website, as well as the apparent 
lows and contract awards that are reported for each project. 
Additionally, the staff introduced the “unique visitors” feature 
of the COOL service to PASSHE, which allows plan issuers 
to see which BX Members are looking at their project 
information.

BX representatives also cleared up some common 
misconceptions about the service, including how the BX, as 
a not-for-profit organization, works to get the information. 
“Unlike our for-profit competitors, the BX has very little staff 
turn-over. We employ committed professionals who are 
dedicated to providing the best service available,” said Gum. 

Robert Unger, Director of 
Construction Management for 
PASSHE, offered insight on 
why he felt the BX presentation 
was imperative for the contract 
specialists at the state-funded 
universities. “I thought that it was 

important for all of our contract specialists to see and 
understand what a current day builders exchange does, 
and how they do it. These organizations are a key to pre-
bid project communications within the construction industry, 
and Mid Atlantic BX is the primary exchange for many of our 
universities,” said Unger.

The presentation was informal, encouraging questions and 
comments from the PASSHE contract specialists. “I had 
no idea what the BX does. I will definitely give my project 
information quickly to your organization,” stated Barbara 
Cooper from West Chester University.

“Based on your presentation, I can see how Mid Atlantic BX 
will definitely help me perform my duties better,” said Diann 
Shamburg, from Bloomsburg University. 

The final message from the presentation was summed up 
clearly by Jodi Miller, Construction Liaison with the BX, “We 
are here to help you, the owners!”
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